ORDINANCE NO. 324

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF ARCHER CITY,
TEXAS PROVIDING ESTABLISHING, AND REQUIRING, A PERMIT FOR
OPERATIONS BY ITINERANT FOOD VENDORS; PROHIBITING CERTAIN
ACTIVITIES BY ITINERANT FOOD VENDORS;, ESTABLISHING CERTAIN
EXCEPTIONS TO THE REGULATIONS IN THE ORDINANCE AND PROVIDING
FOR A PENALTY FOR VIOLATION OF THE PROVISIONS OF THIS ORDINANCE;
PROVIDING FOR REPEAL OF ANY CONFLICTING PROVISIONS OF OTHER
ORDINANCES AND SEVERABILITY; AND ESTABLISHING AN EFFECTIVE DATE
FOR THIS ORDINANCE.

WHEREAS, the City Council of the City of Archer City, Texdthe “City”) finds that the
regulations set forth in this Ordinance are requtceinsure the safety and welfare of the general
public, compliance with all laws related for foostablishments, for the good government, peace
and good order of the City and to facilitate tramted commerce within the City which is
consistent with the aforementioned standards, axifted by Tex. Loc. GovT. CobE §851.001
and 51.012; and

WHEREAS, this ordinance was adopted at a meeting of the Cityn€baf the City of Archer
City, Texas: (i) at which a quorum of the membershef€ity Council were present, (ii) which
was open to the public, as required by Chapter 55hefTexas Government Code (the Open
Meetings Act), and (iii) which was preceded with the retiequired by the Texas Open
Meetings Act.

NOW, THEREFORE, BE IT ORDAINED by the City Council of the City of Archer City,
Texas:

SECTION 1. Enactment of Article 4.04. That the Code of Ordinances of the City of Archer
City, Texas be amended to add the following as Artiddd 4

ARTICLE 4.04 REGULATION OF ITINERANT FOOD VENDORS
Sec. 4.04.001 Definitions
As used in this article the following terms shall haventteanings set forth below:

Charitable Event.Any event, function or gathering which is not in violatioraoly federal
or state law or any ordinance or regulation of the citiclviis sponsored, organized and
overseen by an exempt organization and takes place eitherivate property or on
property owned or controlled by a governmental uniti{sas the City of Archer City,
Archer County or the Archer City Independent School Rigtwith the approval of the
local governmental unit having control of such location.
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Exempt Organization.An exemption organization shall mean any of théofeing groups
which regularly carry on activities within the ciand have current members who reside
within the city:

(1) Any charitable, benevolent, veterans or civioup;
(2) Any service club which regularly meets in tiky;

(3) Any school located within the city as well amy student organizations,
booster clubs or parent/teacher organizations &oynof such schools;

(4) Any church which has regular worship serviagsin the city; or
(5) Any nationally or regionally recognized youtinganization (such as Girl
Scouts or Boy Scouts) which has a troop or groughviegularly meets in the city and

has members who reside in the city.

Food.A raw, cooked, or processed edible substancepmegrage, or ingredient used or
intended for use or for sale in whole or in partfiaman consumption.

Itinerant Food Vendor. Any person who operates a mobile food unit omapiarary food
service establishment within the city.

Mobile Food Unit.A vehicle mounted, self or otherwise propelledf-sehtained food
service operation, designed to be readily movablgduding, but not limited to catering
trucks, trailers, push carts, and roadside vendans) used to store, prepare, display,
serve or sell food. Mobile units must completeltanme their mobility at all times.

Permanent Food Establishment.A permanent food establishment shall mean a “food
establishment”, as that term is defined by Texapdienent of State Health Services in
28 T.A.C. 8228.2(57) and that is: (i) owned or &xhgfor a period of not less than 30
days) by the person or persons who are engaginghen business of the food
establishment, (ii) located within the city and)(for which all necessary health permits
have been obtained from all regulatory authorities.

Regulatory Authority. Shall have the meaning assigned to it by the §®epartment of
State Health Services in 28 T.A.C. 8228.2(57); tlwtthe local, state or federal
enforcement body or authorized representative Ilgaviurisdiction over a food
establishment pursuant to Chapter 437 of the Teeadth and Safety Code. “Regulatory
authorities” shall refer to such enforcement bod@tectively.
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Temporary Food Establishment.Any stand, booth, roadside location or other stmect
from which food is stored, prepared, display, seweold for human consumption and
which is not a “permanent food establishment” dméd in this article.

Sec. 4.04.002 Permit Required; Process

(a) Permit Required.Except for exempt organizations or individuals wdre sponsored

by exempt organizations that have obtained a teampgrermit pursuant to subsection
4.04.004(a) below and certain farmers who are exdram the permitting requirement
pursuant to subsection 4.04.004(d) below, it shallunlawful for any person to store,
serve, display, serve or sell food for human corgion from a mobile food unit or a
temporary food establishment without first obtagnian annual itinerant food vendor
permit from the city.

(b) Permit Application.

(1) Eiling Application.A person shall apply for an itinerant food vendermit by:
(i) completing a written application, (ii) providinthe information required by this
section 4.04.002 and (iii) paying the required perfiee. An application will not be
considered complete until the application has Hedy completed, the permit fee has
been paid and any check or draft for such paymest dieared, and all information
required by subsection 4.04.002(c) has been prdvialéhe city.

(2) The Application Form. The application shall be on a form prepared leycity
staff and approved by the city council. The amilan may request any information
relevant to the administration of this article 4.0d that is necessary to protect the
public’s health and welfare. In addition, the aggtion shall contain the following:

(A) a statement or affirmation under penalty efjpry by the applicant
that applicant is aware of the regulations esthbtidy this article 4.04 and that applicant
has obtained all necessary permits and licensesreelgby the regulatory authority for
operation of the mobile food unit or temporary foestablishment in Archer County,
Texas; and

(B) applicant’s agreement, at all times during tirm of the permit: (i)to
abide by all of the regulations established by #riscle 4.04 and all regulations of the
regulatory authority, including, without limitatip@ll licensing and permit requirements
of the regulatory authority and(ii) upon the redquesany city official, that applicant will
provide the city with written evidence satisfactdoythe city of applicant's compliance
with such regulations not later than 3 businesssdafyer a request by the city that
applicant do so;
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(C) applicant’'s agreement, during the term of pleemit: (i) to report all
sales of taxable items which occur within the ¢itythe Comptroller of Public Accounts
of the State of Texas and, on those reports orngfuo identify the location of those
sales occurring within the city as, in fact, takipigce within the city , (ii) to pay the
taxes owing on such sales, and (iii) upon the retgakany city official, to provide the
city with true copies of any returns relating te feriods in which applicant’'s operations
occurred within the city, not later than 3 busindags after a request by the city that
applicant do so; and

(D) applicant’s agreement, during the term of pleemit, to provide the
city with any information relevant to the admington of this article 4.04 including,
without limitation, that information specified imilgsection 4.04.002(c) below.

(c) Permit Fee. The application permit fee shall be establishedhe city council and
may be modified by the city council. Each appimatpermit fee shall cover the 1-year
term of a permit.

(d) Permit Information. In addition to the written application for an itnaat food
vendor permit, the applicant shall provide prodisfactory to the city secretary or the
designee of the city secretary of the following:

(1) That the applicant and all persons who willitdeolved in the itinerant food
vendor operations to be conducted within the cifyehobtained all required
licenses, permits and inspections required by #dgulatory authority for the
operation of the storage, service, display, sereingple of food;

(2) That the applicant and any other person ortyemtivolved in applicant’s
operations with respect to the mobile food unitemporary food establishment
have obtained a current sales tax permit from ttwa@roller of Public Accounts
of the State of Texas; and

(3) That any mobile food unit has a current vehilitense and inspection
certificate and the liability insurance required the State of Texas for such
motor vehicle.

(e) Action on Permit. An application for an itinerant food vendor permitl be reviewed
by the city secretary or the designee of the @tretary. A permit may be denied if the
applicant or any person involved in the itinerarad vendor operations of the applicant:

(1) Has a history of violations of the regulatioirs this article or similar
regulations by any other municipality or reguladmthority within the last year;
or
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(2) Has, within 1 year of the date the applicai®filed: (i) failed to provide any
information relating to prior operations which hlasen requested by the city
pursuant to this article 4.04, (i) been convictgda violation of any of the
provisions of this article 4.04, or (iii) had a perissued pursuant to this article
4.04 revoked.

(3) Has any unpaid sales tax obligations owintp&State of Texas; or

(4) Does not provide any of the information reqdidey Section 4.04.002(b)
above; or

(5) Does not fully complete all information requren the application, does not
pay the application fee or any check or draft piedi for the application fee is
returned unpaid by the bank or financial institntan which it is drawn; or

(6) If the applicant, having submitted some portidrthe documentation required
for the issuance of a permit, fails, within 7 dafsthat date: (i) to submit the
remaining documentation or information requiredthig section 4.04.002 or (ii)
fails to pay the required permit application fee, (i) the check or draft in
payment of the permit application fee is returnegaid and applicant does not
pay the fee in cash or certified funds within 48ufsoof notice by the city to
applicant requesting that applicant do so.

() Revocation of Permit. A permit issued by the city under this article 4 $§hall be
conditional and may be revoked if:

(1) The city determines that any of the informatmovided in the application
process or on the application was false when siwbthdr has become false since
the application was granted; or

(2) The permittee, or any person associated wighpermittee’s activities as an
itinerant food vendor, violates any of the prowsoof this article 4.04 or the
applicable regulations of any regulatory authorty;

(3) The permittee, or any person associated wihpgrmittee’s activities as an
itinerant food vendor, violates any of the followiprovisions of the Texas Penal
Code: Title 5 (Offenses Against the Person), T8lgOffenses Against the
Family), Title 7 (Offenses Against Property), Tite(Offenses Against Public
Order and Decency), Title 9 (Offenses against leubé&alth, Safety and Morals)
or Title 11 (Organized Crime); or
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(4) The activities of the permittee or any persesoaiated with the permittee’s
activities as an itinerant food vendor, endangemre likely to endanger, public
welfare, health or safety; or

(5) The permittee fails to provide, within the tirmits specified in this article
4.04, any information required by this article 4f0lowing a request by the city
for such information, including, without limitatipproof that all sales taxes have
been timely and properly reported and paid.

(g) Effect of Permit Revocation.If a permit is revoked the application fee shall be
forfeited and the permit shall be surrendered &dity. A permittee whose permit has
been revoked may not reapply for a permit for dagoeof one year from the date the
permit was revoked.

(h) Appeal Hearing.An applicant or permittee (referred to in this sdi®n as the
“appellant”) will be given written notice of the wi@l of an application or the revocation
of a permit (referred to in this subsection as ‘#mverse action”). The notice will be
mailed to the address shown on the appellant’siagimn. Following any adverse
action, an appellant may request a hearing on thgembefore the city manager by
giving written notice to the city manager of thatjuest. Such notice by the appellant to
the city manager must be delivered to the city mganat city hall not less than 7 days
from the date notice the adverse action is maieitheé appellant. The city manager will
schedule a hearing on the matter at city hall atidovovide appellant with written notice
of the date, time and location of the hearing. tiA¢ hearing the city manager will
consider the information provided by the appelland will either affirm, overturn or
modify the prior decision. The decision of the/eitanager shall be final.

Sec. 4.04.003 Prohibited Activities

(a) Use of Public Thoroughfares or Property.Except for charitable events conducted by
with the permission of a governmental unit, as mled in subsection 4.04.004(b) below,
it shall be unlawful for any person to establiskaimtain or operate a mobile food unit or
temporary food establishment upon any public stredfey, median, thoroughfare,
sidewalk, public park or any public property.

(b) Obstruction of Traffic Prohibited.Except for charitable events conducted at a lonatio
approved by the city council pursuant to subsec#dod4.004(c) below, it shall be
unlawful for any person to locate or operate a heofbod unit or temporary food
establishment at any location unless there is ateqarking available for customers on
the property on which the mobile food unit or temgyyg food establishment is located.
Parking will be presumed to be inadequate if therafons of the itinerant food vendor
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in any way block, obstruct, or unduly hinder pagsag pedestrian or vehicular traffic on
public streets or alleyways.

(c) Redtrictions on Door to Door Sales of Food.Except as provided in this subsection
4.04.003(c), it shall be unlawful for any persoret@age in the door to door sale of food.
This prohibition shall not apply in the followingrcumstances:

(1) When a person has complied with all rules asglulations of the State of
Texas and the regulatory authority, including thosgulations relating to the
preparation, storage and sale of food and thediogrof persons involved in such
activities and has, in addition to those requiretsienbtained a peddler's or
solicitor’'s permit from the city pursuant to aréch.02 (Peddlers and Solicitors) of
this code; or

(2) When a person has complied with all rules aeglulations of the State of
Texas and the regulatory authority, including thosgulations relating to the
preparation, storage and sale of food and thediogrof persons involved in such
activities and is exempt from the city’s peddlersoticitor permit requirements
pursuant to section 4.02.032 of this code (sucttatain farmers and local
nonprofit organizations).

(d) Responsibility of Land Ownerslt shall be unlawful for any person owning land
within the city to allow any other person to operatmobile food unit or temporary food
establishment on their property if:

(1) The person operating the mobile food unitemporary food establishment
has not obtained a permit to do so under thislai®©4; or

(2) The permit of a person operating a mobile faodt or temporary food
establishment under this article 4.04 has beerkesljar

(3) The landowner knows, or has reason to knoat, ttre itinerant food vendor is
operating in a manner which violates the rules oy aegulatory authority or the
regulations of this article 4.04.

Sec. 4.04.004 Exceptions

(a) Temporary Permit; Fee Waived. An exempt organization or a person sponsorechby a
exempt organization who proposes to operate a mdbibd unit or temporary food
establishment at a charitable event may apply feengporary permit which will allow
operations during the course of the charitable evéo temporary permit shall be for
more than 3 consecutive days. No permit fee sletequired of an exempt organization
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or a person sponsored by an exempt organizationpuymoses to operate a mobile food
unit or temporary food establishment at a charadent. An exempt organization or a
person sponsored by an exempt organization magen@sued more than four permits in
any calendar year.

(b) Use of Public Thoroughfares or Property. The prohibitions on the use public
thoroughfares and public property pursuant to stutlse 4.04.003(a) above shall not
apply to an exempt organization or a person spedsdwy an exempt organization
operating a mobile food unit or a temporary foothlesshment at a charitable event if:
(i) a temporary permit has been obtained from thepursuant to subsection 4.04.004(a)
above and (ii) the city council or the governinglpmf all governmental units that own
the property or have jurisdiction over the pubhoroughfare on which the charitable
event is to take place has or have agreed to tkeofissuch public property or

thoroughfare for the charitable event.

(c) Obstruction of Traffic. The prohibition on the obstruction of traffic puant to
subsection 4.04.003(b) above shall not apply tomgmeorganization or a person
sponsored by an exempt organization operating ailenédod unit or temporary food
establishment at a charitable event if: (i) a terapy permit has been obtained from the
city pursuant to subsection 4.04.004(a) above anthé mobile food unit or temporary
food establishment is being operated within an areiah has been approved by the city
council for the charitable event. The requirenfenthe approval of the location of the
charitable event must be satisfied even if theitdiae event is on property which is not
owned or under the jurisdiction of the city.

(d) Farmers. The permit requirements of Section 4.04.002 shall apply to a farmer
selling agricultural products that were raised mvwn by the farmer or his family.

(e) Feewaived. The permit fee of Section 4.04.002(c) shall aygply to any established
business of a proprietary nature in the City and@ng business out of a central location
or storefront.

Sec. 4.04.005 Violations; Penalty
Any person who shall fail to comply with any of theovisions of this article 4.04 shall
upon conviction thereof, be punished by a fine enoadance with the general penalty

provision found in Section 1.01.009 of this codeEach day that a violation of the
provisions of this article 4.04 occurs shall beepasate offense.

SECTION 2. Permit Fee
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That the annual permit fee for an application pansuo this ordinance shall be $100.
This fee shall be listed as Section A4.004 in tippéndix to this code.

SECTION 3. Conflicting Provisions.

That all ordinances or parts of ordinances in kectritierewith are, to the extent of such
conflict, hereby repealed.

SECTION 4. Severability.

If any clause, section, or other part or applaratf this ordinance shall be held by any
court of competent jurisdiction to be unconstita@ibor invalid, such unconstitutional or invalid
part or application shall be considered as elineid@nd so not affecting the remaining portions
or applications remaining in full force and effect.

SECTION 5. Effective Date.

This ordinance shall become effective ten (10)sd&yer the caption of this ordinance has
been published in the Archer County News.

PASSED AND APPROVED on April 21, 2016

Kelvin Green, Mayor
ATTEST:

Kim Whitsitt, City Secretary
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